Analytical report
«Kazakhstan 2020: freedom of speech under the state of emergency and quarantine»

1. Applicable international law
International law recognizes that everyone has the right to the highest attainable standard of health, and states must take preventive and curative measures to combat epidemics and other diseases. Governments are also responsible for providing the public with up-to-date, reliable and accessible information about major health risks, including  disease prevention and control. The authorities must protect their citizens from the new coronavirus pandemic, and this task sometimes requires extraordinary measures. But in no case should they infringe on the rights of the people or use it as a pretext for violence. This statement was made by the UN High Commissioner for Human Rights Michelle Bachelet
. The UN “main human rights defender” also warned against imposing restrictions on freedom of expression. 

“Countering disinformation is a very important task, but the prohibition on the free exchange of opinions and information is not just a violation of human rights, it undermines authorities' credibility,” Bachelet said. “Sure, false information on COVID-19 is a serious threat to people, but unjustified actions of the authorities can cause equal harm.” 
The International Covenant on Economic, Social and Cultural Rights (New York, December 16, 1966), ratified by the Law of the Republic of Kazakhstan on November 21, 2005
 , recognizes that every person has the right to "the highest attainable standard of physical and mental health" and obliges governments to adopt effective measures for "prevention, treatment and control of epidemic, endemic, occupational and other diseases".

The Committee on Economic, Social and Cultural Rights  defines
 ensuring access to information on major health problems in the community, including information on methods of its  prevention and control as a “priority obligation of states”.

Thus, respecting human rights in the response to COVID-19 implies providing the entire population with reliable and up-to-date information about the virus itself,  access to services, termination of services and other aspects of the government's response to the epidemic.

On March 16, 2020, a group of UN human rights experts stated
 that "The state of emergency should not serve as a cover for repressive actions under the pretext of protecting public health ... and should not be used just to stifle dissatisfaction.

"Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on Civil and Political Rights 
clearly state that the imposed limitations are at least:

· must be provided for by law and implemented in accordance with the law;
• must pursue a legitimate aim that meets a pressing social need;

• must be strictly necessary in a democratic society to achieve this aim;

• must ensure the achievement of such a aim with minimal disruption and restrictions;

• should be scientifically grounded  and not implemented  arbitrary or discriminatory;

• must be time-limited, respect human dignity and be verifiable.

Hugh Williamson, Europe and Central Asia director of Human Rights Watch, aptly noted: “The governments of all Central Asian states must ensure citizens' right to health by providing them with reliable and timely information about COVID-19. They should not use the restrictions aimed to silence journalists, health workers and others who try to inform the public and protect citizens from violations of human rights
. ”When authorities fail to provide the right to freedom of expression by sanctioning journalists and health workers, it limits effective provision of information on the spread of infection to public and undermines confidence in government actions: General Comment No. 29 - Article 4 - Derogations from the State of Emergency (UN Human Rights Committee, 24 July 2001
) states: “A fundamental requirement for any measures derogating from the Covenant, as set forth in article 4, paragraph 1, is that such measures are limited to the extent strictly required by the exigencies of the situation. This requirement relates to the duration, geographical coverage and material scope of the state of emergency and any measures of derogation resorted to because of the emergency.
Derogation from some Covenant obligations in emergency situations is clearly distinct from restrictions or limitations allowed even in normal times under several provisions of the Covenant.2 Nevertheless, the obligation to limit any derogations to those strictly required by the exigencies of the situation reflects the principle of proportionality which is common to derogation and limitation powers. Moreover, the mere fact that a permissible derogation from a specific provision may, of itself, be justified by the exigencies of the situation does not obviate the requirement that specific measures taken pursuant to the derogation must also be shown to be required by the exigencies of the situation. In reality, this will ensure that no provision of the Covenant, however validly derogated from will be entirely inapplicable to the behavior of a State party. ” 
In accordance with the Rule of Law Checklist (adopted at the 106th Plenary Meeting of the Venice Commission, Venice, 11-12 March 2016
), this concept includes many components, from transparent process of passing laws, clarity and consistency of legal norms and to state's compliance with key conventions in the field of international law and human rights. The Checklist also defines a number of criteria of the rule of law under the state of emergency:

1. Are there special national regulations for emergencies (wars or other emergencies that threaten the life of the nation)? Are derogations from human rights allowed by the national law in such situations? What are the circumstances and criteria that determine the applicability of such exceptions?2. Does the national law prohibit derogation from certain human rights even in emergency situations? Are these deviations adequate, i.e. are they limited in time, circumstances and scope?

3. Are executive authorities also limited to violate the normal separation of powers under emergency in terms of duration, circumstances and scope?

4. What is the procedure for declaring an emergency? Is there parliamentary and judicial control over the existence and duration of the emergency, as well as the range of any derogations related to it?
This document emphasizes: “The security of the state and its democratic institutions, as well as the security of its representatives and population, are vital interests that are worth to be  protected, that can result in temporary derogations from certain human rights and in an extraordinary separation of powers. However, authoritarian governments have repeatedly abused emergency powers in order to maintain their power, silence opposition, and limit human rights. Thus strictly limitation of duration, circumstances and scope of such powers is of primary importance. State and public security can be effectively ensured only by democracy that strictly follows  the rule of law. Parliamentary and legal control over the presence and duration of a declared emergency is required to avoid abuse. ”Thus, international human rights standards allow  restrictions on certain rights and freedoms  in situations of serious threats to public health and emergencies that threaten the life of the nation, if such restrictions are legally imposed, absolutely necessary and scientifically grounded, and if their implementation is not arbitrary or discriminatory and is limited in time, human dignity is respected; and if such restrictions are subject to control and proportionate.
2. Conclusions
Analyzing the organizational and legal measures taken by the Kazakh authorities under the state of emergency and quarantine for their compliance with the above international standards, as well as with the Kazakh legislation, we can come to the following conclusions.

The constitutional obligation
 of state bodies to provide every citizen with the opportunity to get acquainted with documents, decisions and sources of information affecting his\her rights and interests has not been properly implemented. The decisions of state bodies, authorized to take measures affecting the rights and duties of citizens under state of emergency and quarantine, were enshrined  in documents, the legal character of which Kazakh scientists has not yet been defined. Thоse acts contain numerous conflicts and gaps, and the penalties for non-compliance are excessively harsh and unfair.

Besides, citizens' right to critical information was infringed, when those documents  were made public. The State Commission for ensuring the state of emergency under the President of the Republic of Kazakhstan was established by the Decree of the President of the Republic of Kazakhstan  "On the introduction of a state of emergency in the Republic of Kazakhstan" dated March 15, 2020 No. 285
. The Commission was granted powers stipulated by  Article 12 of the Law of the Republic of Kazakhstan  "On the state of emergency"
 dated February 8, 2003 No. 387 -II. Those powers do not clearly assume any law-making activities, but the restrictions and easing quarantine measures under the state of emergency on the territory of Kazakhstan it was determined by  decisions-protocols of this Commission. Those protocols were not assigned the status "For official use", but they were not officially (or unofficially) published anywhere, and only a few out almost dozen decisions-protocols of the State Commission were made public. As a rule certain abstracts of those documents  were communicated to the media in the form of press releases. It was impossible to get the original documents. 
The law obliges that  “the State Commission submits  the relevant draft decrees and orders on issues within the competence of the President of the Republic of Kazakhstan  to the President of the Republic of Kazakhstan for consideration. It submits the relevant draft resolutions of the Government and orders of the Prime Minister of the Republic of Kazakhstan on issues within the competence of the Government of the Republic of Kazakhstan  to the Government of the Republic of Kazakhstan for consideration. " However, media and public were not informed about what decrees, resolutions and orders the Commission had developed, and the drafts of such documents were not submitted for discussion. As the state of emergency was lifted, the Interdepartmental Commission to prevent the emergence and spread of coronavirus infection in the territory of the Republic of Kazakhstan went on practicing the same methods. Its minutes were  never published or made public as well. Nevertheless it was empowered to approve  important documents that definetely affected the rights of citizens, such as the Procedure for crossing the State Border of the Republic of Kazakhstan under quarantine restrictions (approved by the decision of the Interdepartmental Commission to Prevent the Emergence and Spread of Coronavirus Infection in the Republic of Kazakhstan No. 21- 3 / 05-2411dated May 13, 2020)
.

But the main documents, that Kazakhstani authorities chose to introduce indispensable norms under the state of emergency and quarantine and respective responsibility for breach o such norms  were the decisions of sanitary doctors.
The status of such documents was uncertain as well as the status of the aforementioned protocols of the commissions, and it made possible to avoid official publications.   Although legal nature of such documents assumes that it had to be done in accordance with strict adherence to the letter of the law. Indeed, when state bodies and officials perform state functions and official powers, the only type of documents they can issue is legal acts. Decisions of sanitary doctors cannot be legal instruments of individual application or not having regulatory character. 

In fact, such documents fall under  the definition of a regulatory legal act given in the Law of the Republic of Kazakhstan "On Legal Acts" dated April 6, 2016 No. 480-V
 . In accordance with the law, a regulatory legal act is an official document issued in paper and an identical electronic document made in the established form, adopted at a republican referendum or by an authorized body that is empowered to establish the norms of law, as well as to make amendments and\or additions, terminate or suspend them. And a rule of law is a binding permanent or temporary rule of conduct , meant for multiple application to any individual persons  within the framework of regulated social relations. 
The decisions of the sanitary doctors have begun to establish such generally binding rules of conduct. But neither the Ministry of Justice of the Republic of Kazakhstan, that should examine and register such documents, nor the General Prosecutor's Office of the Republic of Kazakhstan, that is the supervisory authority, consider them to be normative legal acts.
The reason is that the adoption of a regulatory legal act requires compliance with a number of procedures before it comes into force: public discussion, approval, registration, official publication. And only after that it can have legal effect. Resolutions of sanitary doctors did not go through the procedure of official approval and were not published. As a rule they were put into immediate effect after signing. They were seldom published in official print media and appeared on the official websites of local authorities and health authorities behind time
. 
Another problem is that it is very hard for common people to find such websites  on the Internet. And such websites, of course, could not be a substitute for traditional sources of  official information, such as  periodicals. Besides there were recorded cases of replacement, substitution and corrections of the texts of decisions of sanitary doctors posted on websites, that would be impossible if such documents were published in print media. Print media faced other problems under the state of emergency as well. It had problems with the distribution  due to the fact that the work of printing houses was suspended due to quarantine. Sales points  (kiosks, shops, etc.) were closed as well. Thus those citizens who are used to read print media could not get the information. 
Lack of access to the protocols of commissions and decisions of sanitary doctors deprived the media of the opportunity to fulfill their constitutional duty - to inform citizens about decisions of state bodies affecting their rights and interests. There were no cases when a media outlet refused to publish the aforementioned protocols and resolutions, but there were a lot of precedents when journalists could not get the exact text of the decision (whether the lockdowns were lifted completely or partially, whether it was prohibited to go to supermarkets or not, whether owners of summer houses could leave the city or they could do that under certain conditions, etc). No one ever gave a clear definition of  "walking accessibility", "family events", "places of mass gatherings" and other new terms that were invented by commissions and local authorities. The officials gave just vague explanations why walks in the mountains near Almaty were dangerous and creating the risk of spreading COVID-19, but air travels were quite safe, etc. Thus, the Kazakh authorities could not properly perform their  work by explaining  to the population the need and proportionality of the restrictions imposed, as well as their compliance with constitutional norms through media. The information provided to the media was often incomplete and contradictory. All this led to the fact that some news in the media had to be refuted, and the information that citizens disseminated on social networks was declared fake. Instead of providing accurate information the authorized state bodies just threatened to bring citizens to administrative or criminal liability.

Thus, the journalists were unable to fulfill their statutory obligation under  Article 21 of the Law of the Republic of Kazakhstan  No. 451-I "On the Mass Media"
 dated July 23, 1999 - take measures to verify the reliability of the information distributed and not to distribute information that is inconsistent with reality. That was due to the fact that it was not possible to fully realize the rights of journalists stipulated by Article 20 of the above law:

- carry out search, request, receive and distribute information;

- visit state bodies, organization of all the forms of ownership and be admitted by their officials due to carrying out his (her) official duties, attend in all events, conducted by the body accredited him (her), with the exception of cases, when decision on conducting closed event is adopted;

- to attend other forms of expression of public, group and personal interests ; receive access to the documents and materials, with the exception of their fragments, containing the details that are the state secrets;

- check the adequacy of received information.
Indeed, under the pretext of quarantine restrictions, many officials actually "went underground", and the online events  were declared closed. 

Thus, journalists could get  official information  through online briefings of state bodies only, and the ban on direct access to information deprived them of the opportunity to write comprehensive articles and inform the public, since the authorities usually ignored acute and inconvenient questions the journalists tried to ask. The unpredictable and chaotic actions of the authorities prompted a lot of questions from the media and citizens (for example, about the reasons for making so-called separate statistical records on coronavirus, etc.), But the answers have never been given. 

During the period under review, media faced problems with covering public trials. The legislation guaranteed that hearings would be conducted in open courts even at time of pandemic, however, the reality was not consistent with the legal norms, and there were many situations recorded when journalists were not allowed to  open hearings or  number of participants was limited. 

Journalists faced a number of problems due to procedures of online events. The president of the Republic of Kazakhstan Kassym-Zhomart Tokayev said in his speech at a meeting on preparation for the second wave of COVID-19 pandemic (Nur-Sultan, October 7, 2020)
: “In conclusion, I would like to emphasize the critical importance of communication the citizens of our country and getting feedback from them. Experience has proven that successful actions against the pandemic largely depends on  people's confidence in the measures and decisions taken. And the confidence depends on people's understanding and involvement in the actions of the authorities. The ongoing dialogue with people should be continued, we should honestly talk about problems and risks, be open and offer solutions. Business and people must understand that the situation will depend on strict compliance with sanitary and preventive measures."

That proves that  the leaders of the executive branch understand the importance of those issues. However, the practice of the past six months shows another understanding of communication process at the lower levels of state power.

There we can see a clear reluctance to be completely open in providing information about the decisions made, and obvious desire to give incomplete and one-dimensional information. Surely the reason is the lack of confidence of the executive power in the correctness and adequacy of its own decisions, the permanent desire to be able to play back, change the decisions made if case the first reaction is negative and to blame media in misunderstanding and misinterpreting.

At the period under review, there was violation of the  Article 20 of the Constitution of the Republic of Kazakhstan that guarantees freedom of speech, the right to freely receive and distribute information in any way not prohibited by law. 
The leading lawyer of RosKomSvoboda, partner of the Center for Digital Rights Sarkis Darbinyan noted that: “The pandemic has exposed all those problems with freedom of speech and privacy that existed in countries even before the virus first appeared. Fake news laws have become a new weapon against dissidence and are now seriously competing  anti-extremist and anti-terrorist norms. ” 

When  restrictive measures were getting tougher,  work of enterprises and organizations was suspended, and people were not allowed to go further than  nearby shops and pharmacies, media was an exception and was not limited in moving around. However, free movement  was allowed only to employees of officially registered media in cases they were doing that on  assignments that limited opportunities for representatives of the so-called non-traditional media, i.e. bloggers, etc.

Besides the work of the media was obstructed by exigent  rules on disinfection measures in  editorial offices, as well as the requirement to transfer up to 80% of employees to remote work.

Resolution of the Chief State Sanitary Doctor of the Republic of Kazakhstan , 2020 No. 25-PGVr  "On measures to ensure the safety of the population of the Republic of Kazakhstan in accordance with the Decree of the President of the Republic of Kazakhstan" On the introduction of a state of emergency in the Republic of Kazakhstan ",
 dated March 16 obliged central state bodies, law enforcement bodies and special authorities, governors of regions, the cities of Almaty, Nur-Sultan, Shymkent to ensure the “ban on making audio, photo and video  in health care organizations, ambulances, in premises designated by local executive bodies for quarantine, as well as the ban to make audio, photo and video when providing medical care at home by medical workers, conducting an epidemiological investigation of the outbreak, conducting a survey and questioning of patients and contact persons.

This rule also significantly limited the ability of journalists to bring audiovisual information on coronavirus to the public.

Thus, the authorities used arbitrary and disproportionately aggressive restrictions imposed due to COVID-19 pandemic to harass journalists, health workers and activists that tryed to get and distribute the real picture from medical organizations. 

So, the Algorithm of actions to prevent, identify and bring persons to responsibilty  for violation of the quarantine regime (Letter of the Chairman of the Committee for Quality Control and Safety of Goods and Services of the Ministry of Health of the Republic of KazakhstanNo. 01-21 / 823-I dated May 20, 2020 
), stipulates that: "... Authorized bodies and law enforcement agencies, as well as mobile groups perform constant monitoring of the media and social networks should  timely detect inaccurate and provocative information and calls for illegal actions and to take respective measures." 

The question is what is meant by the term "provocative information"? There is no such term  in the legislation, so there are wide margins for arbitrary interpretation of it and for taking "respective measures".

The threats of criminal prosecution (for the dissemination of deliberately false information under the state of emergency)
 were aimed at blocking information about the spread of COVID-19 and about the anti-epidemic measures taken by the authorities, including information of health care workers. The fact that pressure on freedom of expression increased significantly during the period under review is confirmed by statistics by the Adil Soz Foundation, that recorded  numerous cases of various types of restrictions on freedom of expression of journalists, bloggers internet opinion leaders and internet users.

This trend points to serious threats to freedom of expression that are likely to persist after the quarantine  measures are lifted. However, the question of the duration of the restrictive measures is still open. The Ministry of Justice of the Republic of Kazakhstan in response to this question on the e-government portal,  stated
: “Given the current socio-economic situation in the country and the world, the crisis situation did not  end when the state of emergency in the Republic of Kazakhstan was lifted”. So the ministry believes that  it makes  possible to ignore many statutes of the law, that were not officially canceled or suspended.
3. Recommendations 

The following problems of legal regulation can be identified assessing the existing practice of implementing restrictions on human rights and freedoms during the state of emergency and subsequent quarantine restrictions by Kazakh authorities:

-  Kazakhstani legislation does not provide for a mechanism for determining the proportionality of the measures taken to the aim set (protection against a pandemic). The duration of the measures is not defined (a vague phrase "period of crisis situations" is used instead)

- There is no real judicial or prosecutorial control over the implementation of departures from human rights

- The current quarantine, including restrictions on the rights and freedoms of citizens, does not  always fit the legal framework. The state of emergency was lifted, and sanitary doctors are not empowered to restrict the rights of citizens  the way that happens in Kazakhstan.

Certain restrictive measures are  justified in the unprecedented situation of coronavirus pandemic, but such measures  should not lead to unreasonable and arbitrary restrictions on human rights, that unfortunately, have taken place in Kazakhstan.

Eight fundamental principles proposed by the civic organization RosKomSvoboda can be used as a methodological basis for such restrictions
:

- voluntariness;

- legality, validity, regularity;

- transparency (openness);

- time limits;

- goal achievement;

- informational security;

- inadmissibility of discrimination;

- public participation.

If talking about what should be done to improve the situation, we should note the following.

Today we are dealing with the worst manifestation of legal nihilism - nihilism of a number of state authorities in Kazakhstan. During the period under review, the constitutional system of division of powers, as well as checks and balances system, stopped working in point of fact. Monitoring and supervisory  authorities did not react to obvious violations of the rule of law on the pretext of combating the pandemic.

In this regard, it seems to be a wise measure that  the measures taken by the Kazakh authorities will be reviewed by Constitutional Council of the Republic of Kazakhstan or the Venice Commission.

Any restrictions on constitutional rights are possible only under condition of their full compliance with the legal procedures established in the laws, otherwise there occur a lot of opportunities  for the arbitrariness  of republican and regional officials. In fact no new laws are needed for that. All that needed is strict observance of the existing legal norms. 

Emergency measures should not violate the legally established procedure for the functioning of public authorities and the legal regulation of public relations. Regulatory legal acts must go through all the  stages of adoption and official publication, the  hierarchy must not be violated, decrees must not supersede laws.

The existing legal mechanisms under the state of emergency and quarantine should ensure:

- Full compliance with the right to freedom of expression and access to information, and limitations within the limits permitted by international standards and constitutional norms;

- Ensuring the reliability and promptness of informing the public about COVID-19 and the measures , to prevent the dissemination of false and incorrect information taken in accordance with the principles of human rights;

- Comprehensive equal protection of the rights of journalists both by republican and local authorities;

- Ensuring the stable functioning, production and distribution of traditional print media.
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